CPC DECISION NO 601/17. 07. 2008г. 

„Prohibited decision of association of undertakings and prohibited decision and/or concerted practice between poultry meat and egg producers in Bulgaria”

І. PROCEDURE WITH THE COMMISSION
The procedure with CPC is initiated based on own initiative (self-approach) of the Commission in September 2007 for establishing potential infringement of Art.9 of the Law on Protection of Competition (LPC) (repealed), namely decision of association of undertaking  “Bulgarian Poultry Union”, Sofia. Additionally in the course of the procedure 36 Bulgarian undertaking, producing eggs and poultry meat have been constituted as defendants and the subject of the procedure has been supplemented by an investigation on ascertainment of potentially committed infringement under Art.9 of LPC (repealed), covering prohibited agreement and/or concerted practice between undertakings.

The grounds for initiating the procedure are series of publications in the newspapers and other mass media on the abrupt increase of the poultry meat price in July- August of 2007, which reveals the active involvement of the Bulgarian Poultry Union (BPU), represented by its Chairman and by a member of the Managing Board of BPU, owner of one of the largest producers of poultry products in the country. 

The subject of the procedure is the presence of potential prohibited agreement and/or concerted practice between undertakings and/or decision of association of undertakings related to the activity, conducted by the defendant undertakings, comprising production and sale of poultry meat and eggs. 

ІІ. DEFENDENTS UNDER THE PROCEDURE
The procedure was initiated against “Bulgarian Poultry Union”, Sofia, “Haipro Bulgaria” OOD, town of Pavlikeni, ET “Andip - 92 Andrei Pavlov”, Plovdiv, “Eggs and Poultry- Zora” AD, Donchevo village, “Djiev” AD, town of Kostinbrod, “Aves- 94” AD, village of Cherni Vrah, ЕТ “Valentin Georgiev - Valdis”, town of Kjustendil, ЕТ “Ivan Angelov”, town of Peshtera, “Kokoimpex” OOD, town of Smolyan, “AirKok” OOD, village of Trilistnik, “Ditronix” OOD, Pleven, “Slavyana” AD, Slavyanovo village,  “Kamchia” AD, town of Shoumen, “Pegemex Trade” EOOD, town of Lovetch,  “Avis” EOOD, village of Zavet, “Kalamitzа” AD, village of Tzalapitza, “Eggs and Poultry –Lomtzi” OOD, village of Lomtzi, “Ovobusiness” AD, village of Bohot, ЕТ “Dolis – Georgi Tzolov”, Sofia, “Siconko Agria” AD, village of Polikraishte, “Markraft” OOD, Sofia, “Trudovo” EOOD, village of Debeletz, ЕТ “Angel Dimitrov -Granit, Veliko Tirnovo, „Granit – 2” EOOD, Veliko Tirnovo, “Pilko” EOOD, town of Razgrad, “Gradus - 1” OOD, town of Panagyurishte, “Poultry House” AD, town of Dobrich.
The companies “Pulcom” AD, village of Polikraishte, “Elpa” OOD, Sofia, “Evcom” OOD, town of Chirpan, “Alsi” EOOD, Sofia, “Zavet” AD, village of Zavet, “Tivis” OOD, Sofia, “Gradus-7” OOD, town of Stara Zagora, “Biomagia” OOD, Plovdiv, “Poultry and Poultry Products” AD, town of Pleven, and “Bulagro” AD, Sofia were also constituted as defendants, but for them the procedure ended with ascertaining lack of committed infringement.

“Bulgarian Poultry Union ” (BPU) has been established in 1991 as professional organization, legal non-profit entity, operating in private interest. Per Article 4 of the Rules of Establishment of BPU, its goal is “ to protect the economic interests of the poultry breeders, to assist and support the development of poultry breeding focusing on increase of volumes, improvement of quality and raising the economic effectiveness of the production of poultry products, further strengthening of the poultry breeding and poultry processing industry, ongoing improvement of meeting the country needs of eggs and poultry meat and reputable establishment at the foreign markets”.

The majority of the defendant undertakings are members of the Union, some of them also being members of its managing bodies. All undertakings are active players at the markets of production of poultry meat and/or eggs, except those, for which lack of committed infringement has been established. “Trudovo” EOOD  produces egg powder, using as raw materials eggs, purchased under preliminarily agreed schedules with the BPU members.

ІІІ. COURSE OF THE PROCEDURE
The first measure under the investigation of this case was the coercive collection of evidences under the rules of Art. 41a and subsequent of LPC (repealed) in the premises, used for performing the activity of the Bulgarian Poultry Union , Sofia, based on a permit, issued by the Sofia City Court (SCC).

During the conducted search and seizure, copies of documents, original documents (due to lack of technical capacity to make copies on the spot) and forensic images of 4 computers were seized. The procedural actions were entered in the Search and Seizure Protocol. The “Bulgarian Poultry Union ” was invited in CPC for making copies of the seized original materials and opening of the forensic images, but due to the written decline of the Union to be present at these actions, they were performed in the absence of the defendant party.

Aimed at establishing the facts and clarifying the circumstances under this case CPC requested opinions and additional information to be furnished by the defendant parties and other players on these markets, as well as by “Agro Market Information System” OOD (AMIS), Ministry of Agriculture and Commodities, Customs Agency, and the State Stock Exchange and Commodities Commission.

Five of the defendants filed requests, asking for expert opinions. CPC declined rendering the expert opinion under one of the requests. Three of the defendants, upon whose requests expert opinion statements were allowed didn’t pay on time the amount due for the remuneration of the experts and therefore expert opinion was assigned only related to one of the defendants.

ІV. FACTS, ESTABLISHED ON THE EGG MARKET
2002

Three meetings of the egg producers were held (28.02.2002, 02.02.2002, 17.12.2002), at which they discussed the actual sale prices and at what prices should they sell the eggs, the need to forecast certain price volumes and declare the projected prices, as well as the need for part of the production to be directed to „Trudovo” EOOD, in order to keep the prices at certain levels.

On 24.07.2002 an agreement was signed by the representatives of eggs producing undertakings, listed in Annex No.1 to it, and the agreement envisaged setting base price of the produced eggs, as well as considering the sale below this price as unfair competition, while the produced eggs, which could not be placed in the trade store network, to be sold to the processing undertakings.
2003

Two meetings of the egg producers were conducted, (28.05.2003, 12.11.2003), at which they discussed the prices, under which the eggs should be sold rendering an  appeal to sell at these prices, as well as breakdown of the volumes of eggs, provided to “Trudovo” EOOD and numbers of laying poultry and/or chicken for each undertaking.

Three sessions of the MB were held (16.01.2003, 27.03.3003, 04.09.2003), which focused on establishing control over the production of eggs, quota distribution of the numbers and the production, looking for ways of regulating the volume of the poultry breeding industry; as well as the results of the attempts of the Union to intervene in the chaotically forming price policy. Explanatory Note of the last session was published in “Poultry Breeding (Ptizevadstvo)” magazine, thus furnishing it to the attention of all undertakings within the branch.

2004
Meeting of the egg producers was held on 28.07.2004. It discussed the quantity and the necessity  to supply eggs to “Trudovo” EOOD under jointly agreed schedule, the attendees took a decision to set minimum prices for the different categories of eggs, while the management of the Union to meet with the large producers – non-members of the Union for clarifying the common price policy.

Information, maintained by the union, on the prices of individual egg producers and eggs, provided by certain companies to “Trudovo” EOOD, listing quantities and costs was seized.

2005

Three meetings of the producers of eggs were held (01.06.2005, 01.10.2005, 17.11.2005), the last two of them – within the frames of price policy discussions. There the attendees authorized the Union: to gather information on delivery of eggs for processing to “Trudovo” EOOD under an agreed schedule, in order to avoid the reduction trend of the gross prices of eggs; the producers were urged to be loyal to one another and not to neglect the decisions of these meetings, as well as disallow the egg prices by categories to fall under certain levels, representing a minimum, below which the companies start generating losses; and authorized the managing Board of the Union to schedule meetings and communicate the decisions of the work meetings to the large producers, non members of the Union. Information on the results of the meetings was published in “Poultry Breeding” magazine.

Two sessions of the Managing Board of the Union were held (29.02.3005 and 19.05.2005), at which decisions were taken to continue the activity of the price policy commission and to organize national meeting on price policy issues.

General meeting of the Union was held, at which the necessity to gather current information on the inner market producers, conducting coordination with large producing companies, and monthly collection of information from the companies and its dissemination to all market players.

The Union requested and received information from the companies on the quantities of eggs, provided by each company to “Trudovo” EOOD in fulfillment of the decisions, taken at the meetings of the egg producers.
2006

General meeting of the Union was held on 10.02.2006, which reported that the companies followed the decisions to conduct the activities, decided at the meetings of the producers, and the results were favorable, and when they were not taken into consideration – a high economic price had to be paid. Also the active, yet difficult to render activity of the Union referring to enhance the price policy in placing the poultry-breeding products, indicating also the high activity of the commission on price policy was highlighted.

A session of the MB of the Union was held (21.06.2006), where the participating members got acquainted with the available numbers of egg laying hens, eggs and prices and a decision was made to recommend to the members of the Union to start immediately delivery of the stored eggs for processing, and provided the situation didn’t improve, to convene a new meeting of the producers of eggs. Evidence materials to the effect that this decision was communicated to the companies had been seized.

A meeting of the eggs producers was held (09.08.2006), to discuss the problem of decrease of the gross egg prices below their costs, and the necessity to establish a price, acceptable to all players and to provide for adequate control mechanisms as for monitoring it was stated, indicating specific minimum prices. A decision was taken on establishing specific minimum prices with an indicated timeframe of reaching them, whereupon to start with the gradual increase of the prices until reaching certain levels. The decision had to be communicated to all companies for implementation. Evidence was seized as to communication of the decision to the companies.
2007

General meeting of the Union was conducted on 21.02.2007. The annual report stated that in order to monitor the current demands at the market of eggs and poultry meat products, it was necessary to collect current information, to know the names and companies of the basic suppliers and to request weekly data from these companies, as well as to disseminate the information among all. The MB report on the activity of the Union pointed out its role and efforts to structure normal for the society price policy, providing for good income levels of the producers, as well as emphasized on the steps undertaken on balancing the supply and demand, as well as on the production curtailment and sale for eggs to the processors. It was made clear that all the decisions of the MB had been published in the “Poultry Breeding” magazine, in order to make them known to all its members.

Related to the organization of this general meeting the Union requested the companies to furnish information on the eggs harvested and the available number of poultry.
2002 – 2007

The Union prepared annual bulletins on the current number of egg laying hens and growing chicken as well as reference list on the available number of breeding poultry. All these reference lists were in tabular format, stating individual data of each undertaking.

2002 – 2007

The Commission established the specific facts as to the involvement and the activities of each of the defendant companies in the aforementioned meetings and discussion panels.

V. ESTABLISHED FACTS, RELATING TO THE POULTRY MEAT MARKET
2002

Two meetings of the poultry meat producers were conducted (on 10.10.2002 and 03.12.2002). They stated that the prices were low and the producers suffered serious losses and it was emphasized that quick and effective steps were needed, while at the second meeting it was pointed out that it was necessary to have better coordination on price policy and production issues – contrary to the egg markets, where the producers could individually regulate the aspects of prime importance.  A decision was taken to set minimum prices, to be announced in the mass media. 

The Union advised the producing companies on the average cost of poultry meat and upon this precondition what should be the preliminary and optimum prices, indicating specific costs.
2003

Three sessions of the MB of the Union were held (16.01.2003, 27.03.2003, 24.09.2003). They focused on discussing the facts on reduction of the prices and the trend of suffering losses and on the necessity of production control, also outlining the need to look for different approaches and ways of regulating the production volumes; it was also stated that the attempt of the Union to intervene in the chaotically forming price policy was partially successful, indicating that good periods of proper coordination were followed by periods of chaotic price fluctuations in both direction. The “Poultry Breeding” magazine published a memorandum note of the most recent sessions, thus the information about it and the discussions held was made known to the companies of the industry.

In a letter, sent to a producer, the latter was advised on the specific levels of the gross prices and poultry meat cost establishing.
2004

The report under discussion at the general meeting of the Union, held on 29.01.2004, noted the necessity to have neat and strict rules in the poultry meat production and international trading, the expressed understanding being that the Union should establish the real demand of eggs and poultry meat, which could be approved by the branch ministries as quotas, which the Union to allocate to the companies and control their challenge. It was reported that a number of national meetings predominantly focusing on price policy were held, particularly in the sector of egg production. The need to set production quotas and their preliminary agreement among the companies in order to avoid surplus of production resulting in adverse effects to the market and bankruptcy of existing companies was affirmed by the statements, rendered during the discussion of the annual report.

The managing Board at its session held on 12.05.2004 took a decision to conduct a national meeting, focused on the problems of poultry breeding and processing industry.

2005

At the discussion during a general meeting held on 09.02.2005 it was noted that the difficulties on collecting data about the undertakings were really big, but in order to keep track of the market needs of eggs and poultry meat, it was necessary to know the names and companies of the leading suppliers, to perform coordination with the large companies, producing eggs and poultry meat, and to require monthly data from these companies and the Union members to avail of such information, which to be communicated to all companies.
A session of the MB of the Union, held on 20.04.2005, took a decision to continue the activities of the Price Policy Commission.

2006

A meeting of the producers of broiler poultry meat, held on 11.02.2006, discussed the sales volumes, stock and prices of poultry meat. The meeting furnished an opinion to recommend to all poultry meat producers to reduce its production by some 30-40%, while the management had to convene a commission, which to monitor to what extent this recommendation is taken into consideration by the companies by paying visits to the companies and drafting report on the findings.
The annual report at the general meeting of the Union held on 10.02.2006, unanimously adopted by its attending members, summarized that the Union was developing active, yet not sufficiently effective price policy activity in placing the poultry breeding products. A conclusion was drawn that when the companies followed the decisions of the numerous meetings and working discussions as to the performed activities, the results were favorable and on the contrary when they were not strictly followed - certain economic price had to be paid.
With regard to its preparation for the general meeting, the Union required and obtained by its members information on the produced poultry meat in 2005.

At an MB session held on 19.12.2006 a decision was taken for the management to monitor to the extent possible the poultry meat and eggs price fluctuations and in an event of an abrupt change immediately to convene a meeting. Information about the sessions was published in “Poultry Breeding” magazine.
2007

The general meeting of the Union, conducted on 21.02.2007, discussed the MB report on the activity of the Union, which was unanimously adopted by the meeting attendees. It stated that the Union had its role and incurred efforts on formulating price policy, normal for the society, which to guarantee good income levels for the traders and good prices for the consumers, conducting numerous meetings with the eggs and poultry meat producers in order to normalize the price levels and ratios. The measures undertaken to balance the demand and supply were specified, listing among them curtailing the production by applying different methods. The establishment of a commission, assigned the task to monitor the eggs market and inform the companies on the trends as well the publication of all the decisions of the managing board in the “Poultry Breeding” magazine in order to communicate them to all its members were indicated. In discussing the report it was pointed out that the difficulties in collecting data about the companies were great, but in order to keep track of the market needs of eggs and poultry meat, it was necessary to gather information of the internal market of eggs and poultry meat, fodder and grain. The necessity of knowing the names and companies, serving as leading suppliers, coordinating the efforts with the large producers of eggs and poultry meat, requesting weekly data of these companies and availing of such information to be disseminated to all companies was pointed out.
During its preparation for the general meeting the Union requested and obtained reference information from its members on the produced quantities of poultry meat in 2006.

At a meeting of authorized members of the MB of the Union with media journalists, held on 01.02007, the attending Chairman of the Union and authorized MB member (also an owner of a large producing company) specified that the coming week of September the price of the frozen chicken would go beyond certain price threshold (stating exact price in NBG) ex-factory and would approach precisely stated store sale price in NBG.
2002 – 2007

The Union prepared annual information lists on the available broiler breeding poultry, directed to producing poultry meat from broilers, chickens and hens. The referenced information was formatted as tables, stating individual data of each undertaking. 
2002 – 2007

The Commission established the specific facts related to the involvement and activities of each of the defendant companies at each of the aforementioned meetings and working discussions.
V. AFFECTED MARKETS
The Commission defined two affected product markets: the poultry meat market and the eggs market.
From the viewpoint of supply, several stages, identical in the poultry meat production and eggs production were observed, while after the small chickens were categorized for egg laying or breeding for meat production, the production stages were split in two sub-markets, depending on whether the undertaking produced eggs or chickens for producing poultry meat.
From the point of view of the demand, the two product markets are independent. The eggs constitute commodity of prime necessity and regarding their basic nutritive characteristics and taste they have no equivalent substitute. The poultry meat by its nutritive character and taste quality is also considered a unique nutritional product.
The geographic markets determined by CPC are national.

VІ. PLAYERS AT THE RELEVANT MARKETS
In its investigation the Commission determined the players at the relevant markets, their market shares and market behavior.

At the eggs market:
The egg market player countrywide can be divided into two groups: undertakings of considerable and stable market share and small undertakings, having below 1% market share. The major market players are 19 undertakings – defendants under the procedure and operating at the egg market.
Major players are: “Eggs and Poultry –Zora” AD of 32.51% market share, calculated on value parameters basis and 33.33%, calculated on natural parameter basis for the 9 months of 2007, followed by “Haipro Bulgaria” OOD respectively with 22.31% and 21.61% market share. For the same period 3 undertakings, namely  ЕТ “Andip 92”, AVES -94 AD, "Slavyana" AD had market share between 5 and 10% and the remaining 14 -"Djiev"AD, ET "Valdis", ET "Ivan Anguelov", "Cocoimpex" OOD, "Aerocok", "Ditronicks" OOD, "Kamchia" AD, "Pegemex Trade"AD, "Avis"EOOD, "Kalamitza"AD, "Eggs and Poultry Lomtzi” OOD, "Ovobusiness" AD, "Dolis" ET, "Mar Craft" EOOD  had market share below 5%, while "Siconco Agria" AD had no sales during the 9 months of 2007 and its market share in 2006 was 1.36% and 1.75% accordingly.

At the poultry meat market:
Major players at the in-country market are: "Granit" Group, "Pilko" EOOD, "Poultry House" AD, "Djiev" Group, AVES -94 AD, “Gradus 1” OOD, as well as other smaller-scale undertakings. 

This market is characterized by the presence of an explicit market leader – “Gradus 1” OOD, of 54.60% market share for the 9 months of 2007 calculated on natural parameter basis (kgs) and 49.36% based on value parameters ( NBG). It is worth mentioning that this market share is the possible maximum for the company, since as mentioned above, not all market players at the relevant market, but just the leading ones were accounted for. The next undertaking of significant market presence is “Pilko” EOOD, having respectively 21.54% and 24.75% market shares and “Poultry House” AD of market shares of 10.91% and 11.24%.
VІІ. FEASIBILITY STUDY
In its study CPC analyzed in much detail the movement of gross prices of eggs and poultry, on industry (sector) and company level countrywide. Also comparative analysis was done as to the weekly movement of prices in Bulgaria, compared to those in the member states within the period June – September of 2007.
At the eggs market:
It was established that in the course of the examined period covering 2002 – September 2007 the gross prices of eggs at sector level registered several sharp drops, most clearly outlined in the months of May-July 2002, February and July 2003, July 2004, July 2005, February and July 2006, as well as in March and July 2007. The sharp drops in the months of July 2003, 2006 and 2007 were followed by significant price increase within a short period of time. In three to six months the price had increased within the range of 65% to 78%.

During the periods of the sharp price drops the number of the meetings between the undertakings, operating on the egg market, increased. For example: meeting were held in February, April and December of 2002, January, March, May, September and November of 2003, July 2004, February April, May, June, October and November of 2005, January, February, June and August of 2006, as well as February and May of 2007.
At company level several sharp egg gross price drops were registered within the period covered, most clearly expressed during the months of February - July 2002, February and July 2003, July 2004, July 2005, February and July 2006, as well as March and July 2007. The prices in the period February – July of 2002 had dropped by 0.06-0.08 NBG. What impressed the Commission was the fact that the sharp price drops in July of 2003, 2006 and 2007, were followed by significant price increase within a short period of time during the periods July - October 2003, July – November 2004, July October 2005, July – December 2006, and June - September 2007.

The eggs price increase during the period June – August of 2007 was so drastic, that it exceeded the average European prices.

Within the complete period under investigation the highest prices were registered in August 2007 and in September.
At the poultry meat market:
It was established that  during the examined period 2002- September 2007 the poultry meat gross prices at sector level registered several sharp drops, most clearly outlined in the months of June – November 2002, may – September 2003, January – April 2004, January – November 2005, March 2006, January – March 2007. As was the case at the egg market, the similar trend - the sharp drops to be followed by significant price increases in July within a short period of time - was also noticed. Within three to six months the price had increased within the range of 20-30%.

For the entire period examined, the highest price was registered in August of 2007. – 4.08 NBG/kg, which was absolute price record. The increase compared to the preceding two months was 65%.

The meetings between the undertakings, operating on the poultry meat market had been more frequent during the periods, characterized by eminent price drops. For example: the meetings were held in October, November and December of 2002, January, March and September of 2003, January, May 2004, February, April, May 2005, February, December 2006, and February, May 2007.
The analysis of the corporate price fluctuations confirmed the established trend the sharp sector level price drops to be followed by sharp parallel increase of the poultry meat prices, for example after July 2003, June 2005 and July 2006, while after the month of March 2007 a drastic price increase started, by which the highest price values for the period under examination were registered.
Fluctuations of the fodder prices and their relevance to the egg and poultry meat prices
CPC analyzed the change in the fodder price trend and the trend at the egg market in percentage equivalent for the period June - September 2007. It was established that the eggs price increase had exceeded the increase of the prices of fodder for hens. Upon this ratio the explanation provided by the market players that the sharp price increase was only and solely reflection of the sharp fodder price increase could not be accepted. Moreover,  taking into account that this increase was of an extent, which placed the price of the eggs at the Bulgarian market ahead of the egg prices in the majority of the EC member states.
Upon the comparison made between the dynamics of the price of fodder, used for feeding broilers and the price of a broiler CPC discovered an existence of a reverse trend. The trend of increasing the broiler price after May, 2007 had significantly exceeded the fodder price trend. This reverse trend proved that the poultry meat price within this period was not set in an environment of objective market processes, since the fodder price increase was not at a degree, which to result in the registered sharp increase of the broiler end price and the explanation of the undertakings operating at this market as to the drastic price increase of the broiler following July 2007 being only and sole consequence of the increased prices for breeding the hens could not be accepted.
VІІ. LEGAL ANALYSIS AND CONCLUSIONS OF THE COMMISSION 
1. The procedure process period covers 2002 – September 2007.

2. Governing Legislation
Art.81 of EC Treaty
CPC ascertained that the cross-border trading model was not affected, since the behavior of the parties under this procedure consisted only in arrangements as to the manner of performing activities of Bulgarian undertakings and/or associations of undertakings at the national market, having no impact on their eventual economic activity in other countries, including on the territory of other EC member states. Moreover, the case under investigation covered an extended period of time, while the larger portion of the specific actions was committed in time, when Art.81 of EC Treaty had not taken effect as applicable law on the territory of our country.

In view of these considerations CPC adopted that in this particular case  CPC obligation to apply the provisions of Art.81 of EC Treaty was absent, and therefore the investigated case should be analyzed only in the context of the factual circumstances of the general prohibition under Art.9, para.1 of LPC.
Art.9 of LPC
In the course of the procedure process the provisions of Art.9, para.1 of LPC apply as to the behavior of the defendant Union and undertakings.

3. Content of the prohibition under Art.9 of LPC
The provision of Art.9, para.1 of LPC contains general prohibition of agreements between undertakings, decisions of associations of undertakings, as well as concerted practice of two or more undertakings, aimed at or having as a result prevention, restriction or distortion of competition at the relevant market. Paragraphs 1 through 5 of the same provision contain not exhaustively listed action forms of prohibited behavior, among which setting prices, allocating markets. Pursuant to Art.9, para.2 of LPC the agreements and decisions under para.1 are null and void. 

The prohibition is formulated in such a way as to cover any types of agreeing the behavior among undertakings, which may result in restricting the competition among them. Because of this formulation the subjects of the separate types of infringements, defined in Art. 9 of LPC are both the independent undertakings and their associations.

Common element of all prohibited forms of agreement is the presence of anticompetitive aim or result. The general prohibition under Art.9, para.1 of LPC sets the alternative requirement on availability of anticompetitive aim or result of the agreement between undertakings or the decision of an association.
An agreement, which by its nature has the potential to restrict competition is assumed as aimed at achieving this restriction. Upon establishing that an agreement aims at restricting the competition, there is no need to consider its specific results at the market. Competition restrictions according to the pursued objective are price setting, markets allocation, as well as reduction of the production and increase of the prices. Agreements or decisions of such subject are illegal by themselves, even if they still have not caused real effect on the market.
The concept of „prohibited agreement” is interpreted widely, in order to cover any types of reaching an agreement or arrangement between the parties on their future behavior. 

Prohibited agreement per the provisions of Art.9, para.1 of LPC is existent when the undertakings (involved in it) abide by a joint plan, which sets or can set their individual economic behavior by outlining the line of their joint common actions or omissions at the market. Its central element is the statement of coincidence of the will of at least two parties, made in any possible way. This plan may not be shaped in writing; it can be explicitly formulated or implicit by the behavior of the parties; there might be no agreed sanctions or measures as to its enforcement. Besides, it is not necessary for the parties to have developed in advance a detailed comprehensive plan. In order to accept that prohibited agreement is existing, it is sufficient the parties to have expressed their mutual intent to behave in a certain way on the market. Also the agreement may consist of separately taken action, as well as a series of actions or direction in the behavior.
The term „cartel” is used to designate horizontal prohibited agreement and/or concerted practice between two or more undertakings – competitors at the relevant market, oriented to competition restriction be setting prices or price terms of purchase or sale, allocating production or sales quotas or distribution of markets, incl. also for the purpose of manipulating public tenders or competitions or public procurement award procedures.
Per the legal definition in §1, para.4 of the SP of LPC, „Concerted practice” constitutes the coordinated actions or omissions of two or more undertakings.

For the purpose of differentiating the concerted practice from coordination of behavior, reached in cases of prohibited agreement, it is accepted that this is a form of coordination between undertakings, upon which without having concluded duly drafted agreement, they intentionally substitute the intrinsic competition risks with practical cooperation between them. The coordination and cooperation in this case do not require elaboration of an actual plan. Since any economic subject – market operator - must independently define its policy it intends to implement at the market, there should not be any direct or indirect contacts between them, aimed at or resulting in rendering impact on the market behavior of a real or potential competitor, or disclosing to such competitor the direction of the market behavior, they have decided or intend to undertake.

For this reason concerted practice covers the cases, in which the parties, even if explicitly do not abide by a common plan, setting their actions at the market, intentionally accept or abide by such means and ways of agreeing, which facilitate their market behavior coordination.
The concepts of agreement and concerted practice are flexible and can overlap. It is so, because the anticompetitive behavior can change with time and its mechanisms – respectively adapt to the changes of the environment.
In the cases, when the different infringers have committed series of actions, oriented at reaching an anticompetitive economic objective one infringement, committed during a long period of time is present. The agreement can be changed or its mechanisms adapted to the new circumstances, but it would be artificial to split the behavior, governed by one single goal, into separate infringements. In this case the undertaking can be liable for participating in a cartel even if it has not attended all the meetings, if proven that it knew or should have known that the agreement, in which it participated is part of a common plan, intended to distort the competition and that the plan includes all the constituting elements of the cartel.
„Decision of associations of undertakings” is interpreted as such form of coordinated and/or concerted behavior of independent undertakings, which is dictated or facilitated by a subject, not performing in fact economic activity at the relevant market, yet it unites independent players at the market  under the form of branch organizations, setting as its goal to protect their interests, by imposing to them certain line of economic behavior, thus substituting the risk of the effective competition among them by their cooperation. 

The decisions of associations of undertakings may have different format – letters, dispositions, instructions, protocols, estimates, recommendation, etc. and it is not mandatory for them to be formulated explicitly as ”decisions”. In order to have „decision of association of undertakings”, it is not necessary to cover all members of the association, neither the decision to have resulted in legally binding effect on them. Each action committed, facilitated or imposed by an association of undertakings on its members, which objectively can result in restriction of competition falls under the scope of this form of prohibited behavior.
4. Applicability of the prohibition under Art.9, para.1 of LPC of decisions of associations of undertakings to the actions of the defendant association “Bulgarian Poultry Union”
The Union is branch organization of the producers of eggs and poultry meat in Bulgaria, established with the objective, worded in Art.4 of the Statutory Rules of the Union to protect the economic interests of the poultry breeders, and does not conduct its own economic activity, therefore it is eligible subject under the infringement of “prohibited decisions of association of undertakings” in view of Art.9, para.1 of LPC. Each act, committed, facilitated or imposed by an association of undertakings to its members, which can objectively result in restricting the competition falls within the scope of this form of prohibited behavior.
The infringement was committed during the procedure process covering the period 2002 – September 2007. 

The infringement was committed by the Union through:

-  Establishing conditions and facilitating the coordination between the BPU members by convening working meetings on price policy with set anticompetitive goals, maintaining the overall price policy of the branch by BPU, taking a decision on setting minimum prices, and controlling the sales to the direct consumers; 

·  Establishing an organization and administering the mechanism on enforcing the agreements and/or concerted practices between the producers – members and non members of BPU by performing control on the fulfillment of the decisions taken and collecting sensitive information from the undertakings;

· Rendering impact on the general price level at the two markets, especially that of the poultry meat, by disseminating specific recommendations, estimates and comments.
The anticompetitive goal is to restrict and/or distort the competition among the BPU members at the poultry meat and eggs markets in Bulgaria through coordinating their price behavior and their behavior, related to the market placement of the relevant products of the undertakings. 
The mechanism and evidences of committing the infringement under Art.9, para.1 of LPC on behalf of BPU, established by CPC, are the following:
The Union has organized meetings among its members with a preliminarily set clearly anticompetitive aim – coordination and agreement of their price behavior at the poultry meat and eggs markets.

The Union has established Price Policy Commission. Insofar as the exchange of information and the discussions on the enforced prices have no place at all among direct competitors, the very establishment of this commission is already an infringement under Art.9, para.1 of LPC. 

Beyond the frames of this commission the Union provided opportunity and served as forum at the organized price policy sessions, attended by its members, namely actively participating competitor undertakings,  which operate on the poultry meat and eggs market for statements, comments and discussion of the prices of poultry meat and eggs. The forum provided by the Union, facilitated and assisted its members in finding an easy way of communication and contributed in achieving absolute transparency in price policy discussion by all members. For the purpose of maintaining this transparency the Union conducted price policy meeting regularly.
This anticompetitive aim was achieved in fact by adopting a number of decisions on issuing “recommendations on setting minimum prices” for the relevant categories of eggs and poultry meat. These decisions defined specific minimum price values of poultry meat, respectively eggs, below which the Union members could not sell the respective product. Evidence on this role of the Union as well as on the fact that the rendered “recommendations” on minimum prices in fact were followed by its members was furnished by the Union itself in its reports. 
The Union assisted the establishment of a mechanism to secure and maintain the set minimum prices and production volumes by collecting information from the undertakings.
The steps of the Union representatives were oriented to both markets. At the meetings, held with the eggs producers, they looked for coordination and agreement between the market players on selling eggs to the processing undertaking “Trudovo” OOD, village of Debeletz, serving as buffer to the existing excess supply (of eggs to end consumers). A decision was taken, recommending all the undertakings to sign contracts with the egg-processing company “Trudovo” OOD, also requiring provision of schedules with the periods and quantities of delivered eggs. Regarding the poultry meat, the Union conducted a session, which adopted an opinion with recommendations all poultry meat producers to reduce their production by 30-40% and a special commission was set up (having representatives of three organizations) to control its fulfillment. 

In order for the “recommendation” to reach all market players, the Union had regularly published them in its magazine “Poultry Breeding”. Parallel to that the Union disseminated letters directly to its members with information on the adopted recommendations.
Usually the role of the market mechanisms in periods of supply, higher than the demand (the so called by the Union excess supply), is to balance them through the prices – the prices of the relevant product go down. By the mechanisms of taking out of the market the “excessive” quantities of eggs and poultry meat, recommended and controlled by the Union, the specific role of this market mechanism is hindered, which aims at keeping the fixed prices, favorable to the Union member producers. In this way the prices are artificially held at higher levels than the ones, which would have been regulated by the market mechanisms, provided they have not been distorted by the prohibited practices. It directly injures the interests of the consumers of these products – which serves as a key reason behind the prohibition of any type of coordinated behavior among competitors.
Taking account of these reasons, CPC accepted as established that the „Bulgarian Poultry Union” committed infringement of Art.9, para.1 of LPC, expressed in taking and enforcing “prohibited decisions of an association of undertakings” within the period 2002 – September, 2007
5. Applicability of the prohibition under Art.9, para.1 of LPC of agreements and/or concerted practices to the activities of the defendant undertakings
The defendants, constituted under the procedure are undertakings in the context of LPC, performing economic activities on one or both relevant markets, defined by this procedure, namely the national market of poultry meat and the national eggs market.

5.1. At the eggs market
The infringement of “prohibited agreement and/or concerted practice at the eggs market on the territory of the Republic of Bulgaria” was committed during the period 2002 – September 2007 by the participants in these prohibited actions, namely: Haipro Bulgaria” OOD, town of Pavlikeni, ET “Andip - 92 Andrei Pavlov”, Plovdiv, “Eggs and Poultry- Zora” AD, Donchevo village, “Djiev” AD, town of Kostinbrod, “Aves- 94” AD, village of Cherni Vrah, ЕТ “Valentin Georgiev - Valdis”, town of Kjustendil, ЕТ “Ivan Angelov”, town of Peshtera, “Kokoimpex” OOD, town of Smolyan, “AirKok” OOD, village of Trilistnik, “Ditronix” OOD, Pleven, “Slavyana” AD, Slavyanovo village,  “Kamchia” AD, town of Shoumen, “Pegemex Trade” EOOD, town of Lovetch,  “Avis” EOOD, village of Zavet, “Kalamitzа” AD, village of Tzalapitza, “Eggs and Poultry –Lomtzi” OOD, village of Lomtzi, “Ovobusiness” AD, village of Bohot, ЕТ “Dolis – Georgi Tzolov”, Sofia, “Siconko Agria” AD, village of Polikraishte, “Markraft” OOD, Sofia, “Trudovo” EOOD, village of Debeletz,
“Siconco Agria” AD  terminated its operation on this market in September 2006, while “Kamchia” AD, town of Shoumen – exited this market in February, 2007.
The uniform common anticompetitive goal, pursued by the subjects of this infringement, is restriction and/or distortion of competition among them by coordinating their price behavior, by means of/using the following mechanisms:

· Setting minimum prices; 

· Coordinating the time, trend (increase) and the amount as to the change of the selling prices, 

· Undertaking agreed steps on restricting production and sales oriented to end consumers, aimed at maintenance of the price levels;
· Exchange of sensitive trade information.

In addition to its anticompetitive aim, the infringement has caused particular anticompetitive results, revealed in increase of the product sale prices, established in such amounts and periods, not justified by the effect of objective factors.

The defendant undertakings, operating at the eggs market, purposefully have undertaken a series of measures on coordination and/or agreement of their price trade behavior on the market, aimed at or resulting in restriction, distortion or prevention of competition. 

A large number of meetings on price policy and workshops, discussing ways of market regulation were held. These meetings wrapped up with issuing recommendations on setting minimum prices for the respective egg categories.
Together with setting the minimum prices, the manner of possible regulation of the market in case of accumulated excessive production was outlined. In order to achieve the intended result for these players, namely keeping the set sale prices a decision was taken, recommending to all undertakings operating on this market, irrespective of the fact whether they are members or not of the Poultry Union, to sign contracts with the egg-processing undertaking “Trudovo” OOD in the village of Debeletz. For the purpose of monitoring this process, the undertakings were asked to provide time schedules for the eggs to be directed to the latter undertaking.
In enforcing this mechanism the representatives of the undertakings discussed it actively. Their statements clearly proved the participants' goal artificially to keep the jointly set minimum prices by joint coordinated control on the volumes of produced eggs. All the attending competitor representatives at the respective session agreed with the speakers. Nobody opposed the proposed line of action, or neglected this common mode of operation. The lack of explicit and public distancing from the discussed actions on coordinating the competitors’ market behavior results in ascertainment of committing infringement under LPC on behalf of all competitors, having attended these meetings, not only the once, actively supporting this behavior. The passive representatives of the competitors have at least realized what will be the prospective market behavior of the other players on this market and upon lack of evidence to the contrary, it is taken for granted that this knowledge has defined their own market behavior. In this manner joint coordination of the competitors’ market behavior is accomplished, substituting the principle of free competition among them.
„Trudovo” EOOD has a special place in the cartel functioning mechanism at the market of eggs. This undertaking is not eggs producer, but industrial purchaser of eggs, used as raw material in its own production. In this specific capacity it turns into player at the eggs market as purchaser of vital importance and plays significant role in the coordinated mechanism on maintaining uniform trade and price policy of the egg producers from the very beginning.
The defendants - representatives of the competitor undertakings, clearly know that to for effective support of the operation of the cartel it is necessary to gather current information on the prices and production volumes of all members. Therefore they have exchanged among themselves actual sensitive trade information on their prices, quantities of harvested eggs and number of hens and/or broilers in two ways: directly by communicating and discussing it among themselves at the organized meetings and indirectly by furnishing this information to the Union, which subsequently has been distributing it to the undertakings for their information and follow up discussion.
CPC has indisputable established that at the meetings, held within the period 2002-2007 the undertakings have regularly discussed among themselves the price issues and the manner of keeping minimum prices, economically beneficial to all market players. In fact they have adopted two quota mechanisms. The first one referred to reducing the number of herds of hens, while the second focused on redirecting quantities of eggs from the retail trade to processing them into egg powder. Depending on the specific market situation they have applied the one or the other, or both in parallel.

No market excess of eggs has been allowed by preliminarily set quotas for redirecting the surplus quantities to the undertaking in Debeletz to be processed as egg powder. The price for redirecting the eggs, as well as the quantities and delivery schedule of each company was agreed in advance.
On the basis of these underlying reasons, CPC assume as established that the defendants under the procedure Haipro Bulgaria” OOD, town of Pavlikeni, ET “Andip - 92 Andrei Pavlov”, Plovdiv, “Eggs and Poultry- Zora” AD, Donchevo village, “Djiev” AD, town of Kostinbrod, “Aves- 94” AD, village of Cherni Vrah, ЕТ “Valentin Georgiev - Valdis”, town of Kjustendil, ЕТ “Ivan Angelov”, town of Peshtera, “Kokoimpex” OOD, town of Smolyan, “AirKok” OOD, village of Trilistnik, “Ditronix” OOD, Pleven, “Slavyana” AD, Slavyanovo village,  “Kamchia” AD, town of Shoumen, “Pegemex Trade” EOOD, town of Lovetch,  “Avis” EOOD, village of Zavet, “Kalamitzа” AD, village of Tzalapitza, “Eggs and Poultry –Lomtzi” OOD, village of Lomtzi, “Ovobusiness” AD, village of Bohot, ЕТ “Dolis – Georgi Tzolov”, Sofia, “Siconko Agria” AD, village of Polikraishte, “Markraft” OOD, Sofia, “Trudovo” EOOD, village of Debeletz  have committed infringement under Art.9, para.1 of LPC, expressed in prohibited agreement and/or concerted practice at the market of eggs on the territory of the Republic of Bulgaria within the period 2002 – September, 2007.  The infringement committed by „Siconco Agria” AD continued from 2002 to September, 2006, when the company terminated its operation at this market, while the one, committed by Kamchia AD continued till February of 2007 respectively.
5.2. At the poultry meat market
The infringement of prohibited agreement and/or concerted practice at the eggs market on the territory of the Republic of Bulgaria was committed during the period 2002 – September 2007 by the participants in these prohibited actions, namely: ET “Angel Dimitrov - Granit”, „Granit – 2” EOOD, “Pilko” EOOD, “Djiev” AD, “Aves- 94” AD,  “Gradus- 1” OOD, “Poultry House” AD, defendants under the procedure.
The uniform common anticompetitive goal, pursued by the subjects of this infringement, is restriction and/or distortion of competition among them by coordinating their price behavior, by means of/using the following mechanisms:

· Setting minimum prices; 

· Coordinating the time, trend (increase) and the amount as to the change of the selling prices, 

· Undertaking coordinated steps on restricting production and sales oriented to end consumers, aimed at maintenance of the price levels;
· Exchange of sensitive trade information.

In addition to its anticompetitive aim, the infringement has caused particular anticompetitive results, expressed in increase of the product sale prices, established in such amounts and periods, not justified by the effect of objective factors.

Based on the evidences gathered under the case it is established that regarding their trade behavior, the players on this market have regularly conducted production meetings and sessions of the MB to discuss price policy issues. 

In conducting these meeting the large producers of poultry meat, who were also MB member swere actively involved. In view of the specifics of the organization of actions on this market, the parent herds, difficulties, experience at the poultry meat market, the low prices and the impact of the imported products on the production, as well as the mechanisms on regulating the production were discussed predominantly at the MB sessions.
The BPU undertakings, members of its MB played leading role in the planning and implementing the joint market action plan. They urged the rest of the players to comply with the set price and volume of production, and provide a possibility for the rest of the undertakings to accept them as benchmark, which to be followed. As a result the possibility the players to conduct their own long-term price policy has been restricted. 

During the entire procedure process the undertakings followed the aforementioned and coordinated plan, namely to create conditions for coordinating the price behavior and price keeping mechanisms, including reduction of the production volumes and exchange of individual sensitive trade information. Particularly active has been the involvement in this direction of the BPU MB members, among which are the poultry meat producers with the biggest market share.
Due to their belonging to one industry branch and their membership in one and the same branch organization, used as forum and conducive environment for the coordinated actions of the competitors, and because of the circumstance that the undertakings – operating on both markets – respectively committing the two infringements are frequently one and the same (or at least coincide in different years), the mechanisms of enforcing the joint anticompetitive behavior at the poultry meat market are the same, as those analyzed for the eggs market and many times these mechanisms have been discussed in parallel, at the same meetings.
The mechanism, used for coordination and agreement between the players, is on ongoing exchange and discussion of sensitive information on prices and available poultry meat quantities, implementing control on the enforcement of the decisions taken. Such behavior would have been impossible without the active collaboration, rendered by the Union. 

The meetings among the competitors were more frequent in times of price drops and the major goal of these meetings was to reach uniform behavior and mechanism, to be applied by all market players, in order to overcome the price reductions. This conclusion is also supported by the BPU report, which confesses, that the Union “develops active, though difficult and not sufficiently effective price policy activities in the placement of poultry products”. Further the report makes it clear that though it is not necessary to list all the series of meetings and workshops, especially with the producers of eggs for direct consumption, when the companies abide by the decisions taken, the results are beneficial and on the contrary, when the decisions are not followed it results in paying certain economic price.  

It also mentions the difficulties on gathering data about the undertakings, yet the report underlines that in order to keep track of the demand and the market of eggs and poultry meat it is necessary to collect current information on the internal market of eggs, poultry meat, grain and fodder; to know the names and companies of the key suppliers; to coordinate with the large eggs and poultry meat producing companies; to request weekly data from these companies and to have such information, which to be disseminated to all companies.” 

Part of the coordinated measures, undertaken by the market players are production reduction by means of timely liquidation of the adult herds, in certain cases coercive fading, sale of eggs for processing, reducing the hatching of chickens – especially broilers in view of the crisis in result of the bird flu, etc.

The general conclusion, which can be made, is that in the period 2002 – September 2007, the poultry meat prices have not been set in an environment of effective competition on the market. The market operators have actively participated in meetings and have exchanged information, aimed at controlling the market and keeping minimum price levels.
The pursuing of the intentional coordinated price policy is explicitly evident during the period May-September of 2007, when there is good evidence of simultaneous and sharp increase of the prices of all market players, particularly well manifested for the poultry meat.
On the basis of these underlying reasons, CPC accepts as established that ET “Angel Dimitrov - Granit”, „Granit – 2” EOOD, “Pilko” EOOD, “Djiev” AD, “Aves - 94” AD, “Gradus- 1” OOD, “Poultry House” AD, have committed infringement under Art.9, para.1 of LPC, expressed in prohibited agreement and/or concerted practice at the market of poultry meat on the territory of the Republic of Bulgaria within the period 2002 – September, 2007. 
6. Regarding the companies “Pulcom” AD, village of Polikraishte, “Elpa” OOD, Sofia, “Evcom” OOD, town of Chirpan, “Alsi” EOOD, Sofia, “Zavet” AD, village of Zavet, “Tivis” OOD, Sofia, “Gradus-7” OOD, town of Stara Zagora, “Biomagia” OOD, Plovdiv, “Poultry and Poultry Products” AD, Pleven and “Bulagro” AD, Sofia - constituted as defendants, the procedure ended with ascertainment lack of committed infringement.

Initially in the course of the procedure some evidence has been gathered on incidental involvement in the beginning of the procedure-specified period of these undertakings in committing the infringements, therefore they have been constituted as defendants. However, during the lengthy investigation is has been established that these undertakings after their one-time involvement in the meetings in 2002, not only have not participated in any further discussions and arrangements, reached at the meetings, but they do not operate on neither of the relevant markets, affected by the infringement. It is mostly the latter fact, depriving them of any possibility to involve and impact on distortion of the competition environment that substantiates lack of infringement, committed by them under Art.9 of LPC.

VІІІ. DECISION OF THE COMMISSION
Based on the conclusions stated above, CPC issued its decision No.601 dated 17.07.2008, by which it:

1. Ascertained the committed infringements under Art.9, para.1 of LPC (repealed) on behalf of the defendant association “ Bulgarian Poultry Union ”, Sofia and the undertakings “” Haipro Bulgaria” OOD, town of Pavlikeni, ET “Andip - 92 Andrei Pavlov”, Plovdiv, “Eggs and Poultry- Zora” AD, Donchevo village, “Djiev” AD, town of Kostinbrod, “Aves- 94” AD, village of Cherni Vrah, ЕТ “Valentin Georgiev - Valdis”, town of Kjustendil, ЕТ “Ivan Angelov”, town of Peshtera, “Kokoimpex” OOD, town of Smolyan, “AirKok” OOD, village of Trilistnik, “Ditronix” OOD, Pleven, “Slavyana” AD, Slavyanovo village,  “Kamchia” AD, town of Shoumen, “Pegemex Trade” EOOD, town of Lovetch,  “Avis” EOOD, village of Zavet, “Kalamitzа” AD, village of Tzalapitza, “Eggs and Poultry –Lomtzi” OOD, village of Lomtzi, “Ovobusiness” AD, village of Bohot, ЕТ “Dolis – Georgi Tzolov”, Sofia, “Siconko Agria” AD, village of Polikraishte, “Markraft” OOD, Sofia, “Trudovo” EOOD, village of Debeletz, ЕТ “Angel Dimitrov -Granit, Veliko Tirnovo, „Granit – 2” EOOD, Veliko Tirnovo, “Pilko” EOOD, town of Razgrad, “Gradus - 1” OOD, town of Panagyurishte, “Poultry House” AD, town of Dobrich. 
2. Imposed pecuniary sanctions amounting to a sum total of 293,000 NBG for the infringements committed. (incl. 223,000 NBG sum total of pecuniary sanctions imposed to 23 egg producers, total of 65,000 NBG pecuniary sanctions to 7 poultry meat producers and 5,000 NBG pecuniary sanction of the Union, and
3. Ruled on termination of the infringement. 
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